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EDITORIAL NOTES. 


In Castner v. Slicker, decided by Chancellor McGill September 
1, 1887, it was held that a husband was not a necessary party to a 
bill for partition filed by his wife relating to land in which she had 
acquired an interest since July 4, 1852. He said that under the act 
of March 25, 1852, (Rev. 637,) she holds the property ‘‘as her sole 
and separate property, as though she were a single woman,” and 
the husband has no estate of tenancy by the curtesy in the lands, 
(referring to Porch v. Fries, 3 C. E. Gr. 204, 208,) and that under 
the eleventh section of the Married Woman’s act, (Rev. 638,) the 
wife may maintain an action in her own name for ‘‘ the protection 
and recovery’ of her property without joining her husband, and 
therefore there was no reason why her husband should be joined in 
a suit for partition. Tnis is in accordance with the usual practice 
and the questions have usually arisen on objections to the mis- 
joinder of the husband as co-complainant. In Lyon v. Peshine, 
April 15, 1881, (not reported,) Chancellor Runyan sustained a de- 
murrer to a bill for partition on the ground that the husband was 
improperly joined. In Paulison v. Van Iderstine, 1 Stew. 306, it 
was held that this objection cannot prevail at final hearing but that 
an amendment may be ordered. The old rule is stated by Judge 
Nixon in Douglas v. Butler, 6 Fed. Rep. 228, where a distinction 
is taken between cases in which the wife makes a complaint against 
her husband and those in which their interests are not antagonistic. 
He says that in the latter the rule was to permit the wife to join 
her husband with her in the action, although there was no prayer 
for his relief, but that if their interests were opposed the wife was 
required to file a bill by her next friend and make her husband a 


defendant. 
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Stehr v. Olbermann, decided by the Court of Errors at the June 
term, determines a point in regard to the service of declaration and 
summons together under the amendment to Section 105 of the 
Practice Act. It was held that where one of two joint debtors ig 
served with summons and a copy of the declaration annexed to it 
and the other defendant is returned not found, judgment cannot be 
entered by default until after sixty days from the return day of 
the summons. The Court said that the amendment of April 25, 
1884, makes no change in the rule in regard to joint debtors, and 
the rule in McMurtrie v. Doughten, 4 Zab. 252, in relation to the 
service of declaration under the old section, applied with equal 
force to the section as amended. 

In speaking of this amendment, it may be well to observe that 
a slight change is required in the mode of endorsing the declara- 
tion put on file. Under the old act the notice to plead within thirty 
days was to be endorsed on the copy served. It was no part of the 
declaration and the proper practice was not to put it on the copy 
filed. (See Rev., p. 875, Sec. 105). The amended act, however, 
(Suppl. to Rev. 808, Practice 2,) provides that there shall be en- 
dorsed on the declaration and on the copy served, a notice, ete., 
and this applies to all cases where the declaration is served, 
whether it is served with the summons or separately according to 
the old practice. 


THE matter of the alleged Lunacy of Mary Ann Lindsley at- 
tracted a good deal of attention in Newark last Spring, when an 
enquiry was made under a commission to determine whether Mrs. 
Lindsley was a lunatic and unfit for the government of herself and 
her property. The contest was a sharp one and there was a good 
deal of jealousy shown as to the custody of the old lady pending 
the proceedings. The Chancellor has lately rendered a decision 
upon the return made to the commission. The jury answered 
**No”’ tu the enquiry of the commissioners whether Mrs. Lindsley 
was a lunatic. The next question was, ‘*‘ Whether or not her mind 
has, by the decay of age or other causes, become so far destroyed 
or impaired that she is not capable of managing her own affairs.” 
The answer to this was: ‘* We find that Mary Ann Lindsley’s 
mind is impaired by age and other causes, and that she is not 
vapable of managing her own affairs.’’ The Chancellor says that 
this reply is evasive and ambiguous, and that in face of the ques- 
tion it seems to be the result of design rather than ignorance or 
misunderstanding. He says it does not follow the words of tbe ques- 
tion and say that her mind was so impaired ¢haé she was incapable, 
but only says that her mind was impaired and that she was in- 
vapable, and that it by no means follows that the incapacity was 
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found to be due to the unsoundness of her mind. Headds: ‘‘It 
would be a dangerous precedent to strain such a return as this into 
a determination of the issue presented by the commission. In the 
exercise of its jurisdiction in cases of this nature, where the out- 
come is to strip one of his property and liberty, the Court cannot 
accept uncertain verdicts. It is unnecessary for me to consider the 
force of the word ‘impaired’ in the return. In the view I have 
taken I think that the return fails to meet the issue and I will 
therefore order the inquisition to be set aside. ”’ . 


Tue decision of the Supreme Court of Errors of Connecticut: in 
Welles v. Bailey, 10 Atl. Rep. 585, in regard to the rights of re- 
parian owners, may be interesting in many parts of New Jersey, 
and especially along the sea shore, where land is alternately made 
and taken away by the action of the water. It was held in this 
case that a riparian owner is entitled to all the land gained by ac- 
cretion on the shifting of the bed of the river and that this rule 
applies even to a case in which his land was originally bounded by 
the line of another man’s land and had only become riparian by 
the shifting of the river and the obliteration of the old line. The 
Court held that, having once become a riparian owner, he was en- 
titled to all the accretions, even though they extended beyond the 
original boundary line and took in a part of his neighbor’s land 
which had formed his original boundary. The facts are complicated 
and peculiar and cannot be accurately stated in a short note of this 
kind, but those who are interested in the subject would do well to 
refer to the case. There was some question raised and not an- 
swered as to what would be the right of the original owner as to 
land restored by the shifting of the river as between himself and 
other proprietors who might claim it by accretion. This question 
has arisen at Atlantic City, where whole blocks were washed away 
by the sea and afterward brought back again. Where this action 
was gradual and the result of natural causes, there is little doubt 
that the accretions belong to the last riparian owner and not to 
the man whose land was washed away; but there was a case in 
which the land was restored very rapidly by means of a jetty 
erected by the United States Government for the protection of the 
light-house, and the question was raised whether this restoration 
did not enure to the benefit of the man whose land had been washed 
away. 

The Government itself claims the benefit of some unexpected 
accretions caused by the building of these jetties. The Govern- 
ment purchased riparian rights for the purpose of building the 
jetties and the result was such a rapid accretionas to leave the old 
shore owners far inland. They moved their bath houses down to the 
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shore and the custodians of the light-house property notified them 
to remove them. They applied to the Light-house Board and the 
officers said the Government had no use for the land but that it 
was public property and they had no right to give it up. The mat- 
ter was referred to the Law Department of the Government, but 
there was no power there to surrender any legal rights, and it be- 
came necessary, we understand, to ask for an act of Congress to 
allow the old shore owners the privilege of using the present shore. 


WHILE the people of Newark are holding public meetings and 
trying to use the complicated machinery of politics to enforce the 
Sunday laws, a citizen of Hightstown offers himself as a champion 
single-handed of the sanctity of the Sabbath under the law. 
Armed with the simple weapon of a jstice’s warrant, he chal- 
lenges to a deadly combat the man who has disturbed the quiet 
waters of a neighboring pond with the keel of a boat on Sunday 
afternoon, charging him with using the Sabbath for his sport and 
diversion. The warrant was issued and the case was tried before 
the justice and a jury one day last month. The complainant was 
represented by his father, Counsellor J. J. Ely, and the defendant, 
S. M. Schanck, Esq., tried his own case. 

The Gazette says: ‘*The complainant proved the facts, and the 
defendant showed that he had gone in the boat to get some fruit 
and vegetables for his Sunday dinner, and that his little children, 
who were with him, had gathered water lilieson the way. He also 
called several witnesses to prove that he had never been seen in his 
boat on Sunday during all the time he lived in Hightstown, 
although he had one on the pond. The testimony was tame on 
both sides, but the examinations and pleas of the lawyers were rich 
and scathing. Counsellor Ely, in his best style, showed that the 
necessity for guarding the sanctity of the Sabbath against the en- 
croachments of sacrilegious desecrators. Mr. Schanck, in his best 
style. ‘went for’ the complainant, the complainant’s counsel and 
the presiding justice, ina way that was terrible to listen to. ”’ 

The effect of this last upon the jury ‘‘was to secure an almost 
instantaneous verdict of acquittal.’’ And so, unfortunately, the 
present effect of this humble effort at Hightstown was no better 
than that of the political effort in Newark. 

Tue real canse of the serious agitation in the large cities on the 
subject of the observance of Sunday is the fact that many saloons 
and beer gardens are kept open and there seems to be a determi- 
nation to defy the laws and the police in this matter, and it has 
gone so far that candidates for the office of mayor and sheriff are 
openly threatened with defeat at the polls if they express an in- 
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tention to suppress this traffic on Sunday. Thereis no doubt that 
the law is entirely sufficient to enforce the closing of the saloons. 
The difficulty is that the same statute could be applied with equal 
force to stop a great many things that most people do not wish to 
have stopped on Sunday. The same statute applies to the Sunday 
newspapers, the horse-cars and the railroad trains, and when the 
saloonkeepers are threatened with repression they insist that the law 
shall be equally enforced against all others. If we insist on the lit- 
eral execution of the vice and immorality act we shall have to punish 
the performance of ‘‘ any interludes, farces or plays of any kind on 
any public stage or in any public place, or other place whatever, ”’ 
unless with the license of three justices of the peace, and we shall 
find it to be unlawful for any one not in the usual transaction of 
his ordinary business to erect any booth or stall for the sale of any 
articles of traffic on any day of the week within three miles of any 
place of religious worship while service is going on. 

The act was passed many years ago, but it is a better one for the 
due observance of Sunday than we might be able to pass to-day. 
The law is a good one to have on the books, to be enforced in case 
of flagrant violations, but it ought not to be strained too far. It is 
not wise to say we will enforce the law to the uttermost so that, 
if it is not good, it may be repealed. We had better let it stand 
than try to meddle with it now. The closing of the saloons does 
not rest upon the letter of the law. It is of the utmost importance 
for the preservation of order. Sunday being a day of idleness, it 
is dangerous and demoralizing to throw open the drinking-houses. 
If business generally is stopped on that day it is especially im- 
portant that this business should be stopped. It is a matter of 
police regulation and of self-defence on the part of any city or 
other community. Officers need not be afraid of the clamor of 
those interested in the liquor traffic. The quiet, determined and 
judicious enforcement of the laws in this particular will be sus- 
tained by the political, as well as the moral power of the com- 
munity. 


THERESA WOLFF v. THE LIVERPOOL AND LONDON AND GLOBE INS. Cu, 
(N. J. Supreme Court, Essex Circuit, October 11, 1887.) 
Arbitration as a Condition to the Right When the plaintiff avers performance of 





to Sue on a Contract—Conditions Preced- 
ent—Pleading.— ules laid down as to when 
a stipulation to refer to arbitration is void, 
when it is a condition precedent to the right 
of action and when it is merely collateral. 
See the five propositions stated in the begin- 
ning of the opinion. 


conditions precedent generally under section 
126 of the practice act, seméb/e that the de- 
fendant must specify in his pleading the con- 
ditions precedent the performance whereof 
he intends to contest, and not merely plead 
the general issue with a specification of de- 
fenses. 


This was a suit on an insurance policy, which contained 
these conditions: ‘The amount of sound value, and of the 
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loss or damage, shall be determined by agreement between the 
company and the assured, but if at any other time differences shall 
arise as to the amount of any loss or damage, or as to any ques- 
tion, matter, or thing, concerning, or arising out of this insurance, 
every such difference shall, at the written request of either party, 
be submitted at equal expense of the parties, to competent and im- 
partial persons, one to be chosen by each party, and the two so 
chosen shall select an umpire to act with them, in case of their dis- 
agreement ; and the award, in writing, of any two of them, shall 
be binding and conclusive as to the amount of such loss or damage, 
or as to any question, matter, or thing, so submitted, but shall not 
decide the liability of this company. It is furthermore hereby ex- 
pressly provided and mutually agreed, that no suit or action 
against this company for the recovery of any claim by virtue of 
this policy, shall be sustainable in any court of law or chancery 
until after an award shall have been obtained fixing the amount of 
such claim in the manner above provided. ”’ 

The declaration averred generally the performance by the plain- 
tiff of the conditions of the policy. The plea was the general issue, 
with a specification of defenses. 

At the time of the commencement of the suit an arbitration was 
pending and undetermined to ascertain and fix the amount of plain- 
tiff’s loss, and no award has been made. 

On motion to strike out specification of defenses. 

Mr. Edward A. Dayand Mr. N. B. Hoxie, of New York, for 
defendants. 

Mr. Samuel Kalisch for plaintiffs. 

Depur, J.: (orally) I gave counsel notice that I proposed to 
make some disposition of the question of law that was argued the 
other day in the insurance case, and I propose to dispose of the 
question at this time. In deference to counsel, who prepared this 
“ase with care, I have given it a great deal of consideration. I 
have brought only such authorities as will enable me to explain my 
views, and to present to counsel the exact view that I shall adopt 
in this case. 

These propositions I consider settled law, not only on authority, 
but on principle : 

That a stipulation in a contract that a party shall submit the 
entire subject matter of dispute to arbitration is void from con- 

ae of public policy y. 

That a stipulation in a contract that a party shall submit the 
Ph mination of one single fact, or the ascertainment and appraise- 
ment of the damages to be recovered, is not in violation of public 
policy, and is such a contract as the court will not only recognize, 
but enforce. 
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3. That where the contract is to pay absolutely, and a covenant 
or stipulation is inserted for arbitration standing alone, there the 
courts regard a stipulation of that character as collateral, and con- 
sequently no defense to an action at law brought to recover upon 
the policy. 

4. That where the stipulation is so inserted as to become part of 
the contract, and to become in law a condition precedent to the 
right to recover, there the performance of that act must be averred 
and must be proved as a condition of the recovery in the action. 

5. That where, on the construction of the entire agreement, it is 
manifest that the parties intended to pay a sum so adjusted, the 
court will regard that as a condition, although the stipulation is 
not inserted in the contract in the strict and literal terms of a con- 
dition; and that, where a stipulation of that kind is contained in a 
contract of this character, and the contract also contains a stipula- 
tion that no action shall be brought until that be done, that is a 
condition in law, and until that condition is performed, no action 
can be maintained. 

Now, I think these propositions are sustained, not only by prin- 
ciple, but by almost the uniform weight of authority. 

The leading case on this subject is Scott v. Avery, 5 H. of L. 
Cas. 811, decided in the English House of Lords, a case that can 
only be understood by comparing the opinions of the judges in 
that case with the decision of the Court of Exchequer Chamber, 
which is found reported in 8 Ex. Ch. 487. The opinion of Coler- 
idge, J., among the justices in the House of Lords, has generally 
been regarded as a correct statement of the law, and it was his 
opinion in the Exchequer Chamber that was brought before the 
House of Lords for review. I have not brought that case with me, 
but the authorities that I will refer to, I think, will state fully and 
clearly what was decided in that case. 

In 1 Sm. Lead. Cas., p. 370, this is what the author says: 

‘In Scott v. Avery a proviso that the assured shall not be en- 
titled to sue on his policy until the amount of his claim was ascer- 
tained by arbitration was held to be a condition precedent and 
valid. This decision does not conflict with the doctrine that the 
courts of law cannot be ousted of their jurisdiction by the mere 
agreement of the parties.’? Referring to quite a number of the 
English cases, bringing the citations down to the present time. 

The next case that I shall turn my attention to is the case of 
Horton v. Sayre, 4 H. and N., 643, 649, 651, in which there is a 
restatement by the judges of the points that were decided in 
the case of Scott v. Avery. This was an action for the breach of a 
covenant contained in an indenture of a lease. ‘The defendant 
pleaded that, ‘‘It was agreed by and between the parties to the 
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indenture that if at any time during the said term thereby granted, 
etc., any difference, variance, etc., should arise between the said 
parties, etc., touching or concerning any covenant, clause, proviso, 
word, matter or thing in the said indenture expressed, etc., all and 
every the matters in difference, variance, controversy, etc., should 
be discussed, resolved and finally ended and determined by two 
indifferent persons or arbitrators, etc.; and it was further agreed 
and declared that every such award should be binding and con- 
clusive, etc., and that the parties thereto, etc., should not com- 
mence or prosecute any action or suit, or seek any remedy either 
in law or equity for relief in the premises without first submitting 
to such arbitration,”’ ete. 

There the counsel will perceive that the stipulation was not for 
the submission to arbitrators of a single fact but ‘‘ touching or 
concerning any matters in controversy,’’ and it comes within the 
first branch of the rule [ have stated. A plea setting up this 
covenant was held to be void, on the ground that the covenant 
ousted the courts of jurisdiction. 

But in the decision I have already referred to, Pollock, Ch. B., 
says: 

‘‘It appears to me that this case is distinguishable from 
Scott v. Avery; but it is sufficient to say that, not being governed 
by Scott v. Avery, it falls within the rule which has been acted 
upon for above a century, and according to which the superior 
courts cannot be ousted of their jurisdiction by the mere agree- 
ment of the parties. Or in other words, that an agreement to 
refer does not prevent the parties from resorting to a court of law 
to enforce their rights or redress their wrongs’ But even before 
the case of Scott v. Avery there was a form in which a covenant 
or condition or proviso might be framed, which could prevent the 
parties from maintaining any action until the amount to be paid 
was ascertained by a third person. For instance, if there was a 
covenant to pay for building a house or for the performance of any 
work such a sum as A. B. should think reasonable, with a stipula- 
tion that the party who performed the work should not claim any- 
thing except what A. B. awarded, there the party could not main- 
tain any action until A. B. found what was due; for there would 
be no contract to pay in any other way. ’’ 

So Bramwell, B., adverts to the same distinction. (Reading from 
his opinion). 

I would also refer to the case of Tredwin v. Holman, 1 H. and C., 
72,79. The next case I have examined is of Braunstein v. The 
Accidental Death Society, 1 B. and 8., 782, and in the part I refer 
to, found on page 798, the distinction I have mentioned is adopted 
by the judges. Tbat is followed in the English courts by the case of 
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Roper v. Lendon, 1 E. and E., 825-831. Then I come to the modern 
cases, the first of which is Dawson v. Fitzgerald, 1 Exch. Div. 
257. 

A lessee covenanted that he would keep such a number only of 
hares and rabbits as would do no injury to the crops, and that in 
case he kept such a number as should injure the crops he would 
pay a fair and reasonable compensation, the amount of such com- 
pensation, in case of difference, to be referred to two arbitrators or 
an umpire. The lessor brought an action for breach of covenant, 
alleging that the lessee had not kept such a number only of hares 
and rabbits as would do no injury, but had kept such a number as 
did injury, and had neglected to pay any compensation. 

There counsel will perceive that the covenant is purely col- 
lateral, It was not necessary to nor made a part of the contract in 
that respect. It was held, reversing the judgment of the court 
below, that upon the true construction of the lease the covenant to 
refer the amount of the compensation was a collateral and distinct 
covenant, and that the action was maintainable, although there 
had been no arbitration. And on pages 260 and 261 the same dis- 
tinctions that I have adverted to are found in the opinions of the 
judges. 

[Reading from the judgments of Jessel, M. R., and the chief 
justice. | 

The next case, in which all the decisions are reviewed, is of 
Edwards v. The Aberayron Society, 1 Q. B., Div. 573. The case is 
a very long one, and I shall read but a short extract from the 
opinion of Brett, J., whose opinion was that of the majority of the 
court, p. 596: 

The true limitation of Scott v. Avery seems to me to be that 
which was expressed in it and which, as I have pointed out, has so 
often been expressed about it, that if parties to a contract agree to 
a stipulation in it which imposes as a condition precedent to the 
maintaining of a suit or action for a breach of it the settling by 
arbitration the amount of damage, or the time of paying of it, or 
any matters of that kind which do not go to the rvot of the 
action, i. e., which do not prevent any action at all from being 
maintained, such stipulation prevents any action being maintained 
until the particular facts have been settled by arbitration.”’ 

All the cases prior to that time are referred to and commented 
on, and all of them recognize the distinction that I have already 
referred to. Then there is in addition to that, the rule as stated 
in all the text books, May on Insurance, in Wood on Insurance, 
and, since the decision of the case of Scott v. Avery, all the treatises 
that have been written on this subject. Now I will turn to a few 
American cases. 
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Hyde v. Parsley, 100 Mass., 117, 120, 121, 122, is referred to in 
Reeve v. The Washington Insurance Company, 138 Mass., 572-575, 
from which I will read a very short extract : 

The policy of insurance contained a condition that in case of 
difference as to the amount of loss the said loss should be referred 
to arbitrators, and that their decision should be final and binding 
on the parties. This is what the court says with regard to that 
condition : 

‘**It is well settled in this commonwealth that an agreement to 
refer to arbitration will not be enforced in equity, and will not be 
sustained asa bar toanaction at law or a suitin equity. Thereason 
generally given is, that such an agreement affects the remedy, and 
if enforced would oust the courts of their jurisdiction. Another 
reason is, that a submission to arbitration is a power and revocable 
at any time before it is fully executed by anaward. A party will 
not be compelled to enter into a submission which he can forth- 
with revoke; and the bringing of an action amounts to a revoca- 
tion. Neither of these reasons seems to apply to an action upon a 
promise to pay an award.”’ 

Then the court says: 

‘*There is no doubt that an appraisal of value, or an award of 
the amount of damages can be made a condition precedent to a 
right of action. In such a case the agreement is not to refer a 
cause of action, but that a cause of action shall arise upon the ap- 
praisal or award, which is preliminary to and in aid, and a condi- 
tion of the right of action. ”’ 

The New York cases I will not read, but they are found with a 
very full discussion of the law on this subject in the case of the 
President of the Delaware and Hudson Canal Company v. The 
Pennsylvania Coal Company, 31 N. Y. 91. ‘It is sufficient for me 
to say that these cases agree with and recognize the principles 
that I have stated as the principles that govern questions of this 
kind. 

In the Federal courts the rule is the same. A vase in 9 Peters 
recognizes that. The three cases cited in the Jnswrance Law Jour- 
nal, one of which is the decision of Judge Nixon, in this judicial 
district, recognized the same doctrine. The case of Gauche v. The 
London and Lancashire Insurance Company, Meyer’s Federal De- 
cisions, Sec. 1434, states the rule as it is recognized and enforced 
by the Federal courts. Seealso Meyer’s Fed. Dec. ‘‘ Arbitration 
and Award.’’ That is, it changes it from a collateral stipulation 
in the contract to a condition precedent to the right to recover. 

Now, I think the same principle has been recognized time and 
again in our own courts. In the first place, our courts have held 
that the certificate of an architect is a condition precedent to the 
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right to recover, although his certificate may embrace the sub- 
stantial merits of the controversy—the completion of the contract in 
accordance with the terms of the agreement between the parties. 
The same doctrine is recognized in the case of Byrne v. The Sisters, 
etc., 16 Vroom 213. Ina very early case, decided in 1832, Rumage v. 
Ins. Co., 1 Green 110, the policy contained this provision, re- 
quiring the certificate of a notary, magistrate or clergyman that, 
having investigated, etc., they believe that the insured ‘really and 
by misfortune, and without fraud or evil practice, hath or have 
sustained loss or damage to the amount therein mentioned.’’ In 
that case the certificate of the clergyman was defective, inasmuch 
as it did not set out the amount of the loss. 

That condition of insurance the court held to be a part of the 
contract, and a condition precedent to the right to maintain an 
action. So also in the case of Dewees v. The Manhattan Ins. Co., 
6 Vroom 366, these conditions were construed by the court as a 
condition precedent to the right to recover. 

The case of Nurney v. The Fireman’s Ins. Co., 6 West. Rep. 641, 
distinctly recognizes the distinction I have referred to. 

The court decided that case, not on the ground that the covenant 
was inefficacious and void, but on the ground that it was waived, 
for the reason that the party made no written demand as he was 
required to do by the conditions of insurance. 

The other case is Commercial Union Ins. Co. v. Hocking, (Penn- 
sylvania) 6 Cent. Rep. 915. 

The court recognizing the validity of a contract to refer the 
amount to arbitration, and disposing of the case on another ground, 
under the law as it is in Pennsyivania, said: ‘* But it is equally 
true that then the agreement in question does not provide for sub- 
mitting matters in dispute to any particular person or tribunal 
named, but to one or more persons to be mutually chosen by the 
parties ; it is revocable by either party and such a provision is not 
adequate to oust the jurisdiction of the courts having cognizance 
of the subject matter of dispute.”’ 

In my examination of the cases on this subject I find that this 
case in that respect stands entirely alone. All the cases I have 
referred to are cases where the reference was not to a particular 
individual or a particular tribunal, but to arbitrators to be chosen 
by the parties. So far as regards the fundamental principle as to 
the legal validity of a covenant or agreement that the damages 
shall be ascertained before the suit shall be maintained, the case 
referred to sustains it, and the reason it was not carried into effect 
in that case is that the courts of Pennsylvania held that a reference 
must be made toa named arbitration—not to one to be chosen, or 
to a particular tribunal. 
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Now a word or two with regard to the conditions in the present 
case. That they are made part of the contract is apparent. The 
case of Dewees v. The Manhattan Ins. Co., 6 Vroom 366, settles 
the law in this state, that conditions of insurance apnexed to a 
policy, and referred to in the policy, are conditions which enter 
into the substance of the contract itself. In this case the policy of 
insurance witnesses that the company insured subject to conditions 
and stipulations, which constitute the basis of insurance; then the 
contract to pay is subject to conditions and stipulations, relating to 
the method of adjustment of a loss and the payment thereof, which, 
there cannot be any serious doubt—certainly none in my mind— 
are made part of the contract. ; 

Now a word with regard to the validity of this covenant. The 
parts of the policy that are relevant to this subject are parts of para- 
graph 10 and paragraph 11. [Theseare set out in the statement of 
this case ante. | 

Now, if the case stood on that covenant alone, there might be 
some question as to whether it was not collateral. I have no doubt 
with regard to the separability of the two portions of this condi- 
tion of insurance—that is, the part which relates to submitting 
everything to them, and the part that relates to the submission of 
the amount to be recovered, in case the loss occurs—but the 11th 
paragraph is as follows: 

‘It is furthermore hereby expressly provided and mutually 
agreed, that no suit or action against this company for the recovery 
of any claim by virtue of this policy shall be sustainable in any 
court of law or chancery until after an award shall have been 
obtained, fixing the amount of such claim in the manner above 
provided.’ That is, arbitrators to be selected between the parties 
whose award shall be of the character of that which is stated in 
the preceding paragraph. 

I think that a stipulation of this kind, inserted in a policy of 
that character is valid, and that it is a condition precedent to the 
right to recover, and is enforceable unless it is waived. 

The Pennsylvania case in the Western Reporter is a case of 
waiver; that is, where a party fails to make a written demand, the 
condition is waived by the conduct of the defendant. That ques- 
tion was not much argued by counsel, and I will simply refer coun- 
sel to the cases that I have looked at on this subject: Clark v. 
Watson, 18 C. B. (N. 8S.) 278; Battersbury v. Vere, 2 H. & C. 42; 
Scott v. The Corporation of Liverpool, 1 Gif. 216; Maylan v. Field, 
5 Exch. 829; M. P. R. R. Co. v. Marsh, 114 U. 8. 549: Byrne v. 
The Sisters, etc., 16 Vroom 213; and the case that I have already 
referred to in Dewees v. The Manhattan Ins. Co., 6 Vroom 433. 

With regard to the pleadings I have some doubt whether they 
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are sufficient to raise this defense. The Practice act, §126, pro- 
vides that ‘The plaintiff or defendant in any action may aver per- 
formance of conditions precedent generally; and the opposite 
party shall not deny such averment generally, but shall specify in 
his pleading the condition precedent, the performance of which he 
intends to contest.” 

The plea in this case is simply a plea of the general issue, and 
with a specification of defenses. The question of pleading was 
not discussed by counsel, and therefore I will say nothing more 
than to express my doubts as to whether the defendant ought not 
to have put upon the record, not in the form of a specification of 
defenses, a traverse of this condition. And I also have some doubt 
whether the specification of defenses would be sufficient to amount 
to anything more than notice. However, I shall be constrained to 
amend this pleading if the substantial rights of the parties would 
be subserved—not to amend to enforce a forfeiture, but to impose 
such conditions as would probably, as far as possible, conserve the 
substantial rights of these parties. 

A paper was referred to by counsel, which is not the evidence, 
signed by both parties, appointing two arbitrators. I think, if an 
amendment is necessary, and if I have power to reach a contro- 
versy of that kind, I might be constrained to grant an amendment 
only on condition that the arbitration be allowed to proceed. I 
think, in this unsettled state of the law, I would be justified in 
resorting to the utmost limit of discretion to put this case on a 
footing for the protection of the substantial right of the parties. Of 
course I do not purpose to restrain counsel for the plaintiff from 
presenting questions of waiver, nor from having the case go to the 
jury with my views as I have now expressed them, with an oppor- 
tunity to review my decision by a writ of error or otherwise. But 
I simply say that if it be found that the pleadings require any sort 
of amendment so that I can impose conditions, the conditions I 
impose will be of such a character as will put this case where in 
my judgment it ought to have been before the suit was brought. 

(The court afterwards, on October 15th, allowed the defendant to 
file an amended plea, setting forth the non-performance by the 
plaintiff of a condition precedent in that no award had been made 
when the suit was commenced, upon the condition that plaintiff 
have leave to demur, that defendant accept short notice of the 
argument of the demurrer, and bring the case on for hearing at the 
next term, and if after the determination of the demurrer the 
plaintiff deem it necessary or advisable to proceed with the arbi- 
tration pending when this action was commended, the defendant 
shall join in said arbitration and shall not take advantage of the 
limitation contained in the policy in question, and that no advan- 
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tage shall be taken of the fact of an award being made after the 
bringing of this suit, and if the court shall at any time see any 
unfairness in the conduct of that arbitration that shall be imput- 
able to the defendant this privilege to amend shall be withdrawn 
and the case shall be tried before the court and a jury. Re- 
PORTER’S NOTE. | 


NOTES OF RULINGS AT THE VICE-CHANCELLORS’ 
CHAMBERS. 
| BEFORE VICE-CHANCELLOR VAN FLEET. | 


[October 3, 1887. ] 
NORTHRUP ». ROE. 
Receiver of Mortgaged Premises—Right of Mortgagee to Seques- 
tration of Rents—Apportionment of Rents in Case of 
Crop about to be Gathered. 


On motion for the appointment of a receiver. 

Mr. L. Van Blarcom applied for the appointment of a receiver 
in a foreclosure case. A petition and affidavits had been served on 
Mr. Thomas Kays who appeared for the defendants. 

It appeared from the petition and affidavits that the mortgage in 
suit was subject to two other mortgages, amounting to ten thousand 
dollars, with interest from April 19, 1885; that the mortgaged 
premises had been conveyed by the mortgagor to a grantee, who 
assumed the mortgage ; that he had died intestate, leaving a widow 
and children ; that the widow remained in possession until she died, 
and that since her death her children remained in possession, and 
that the farm was worked by one Berry for half of thecrop. There 
was proof that the mortgagor and the estate of the grantee, who 
assumed the mortgage, were insolvent, and that there was no prop- 
erty available for the payment of the bond. It was sworn by the 
complainant’s witness that the property was.worth and could be 
sold for only fifty or sixty dollars an acre. The area of the farm 
was two hundred and forty-six acres besides woodland, and the 
encumbrances amounted with the interest to at least $18,500. 

Mr. Kays, on behalf of the children and the administrator of the 
deceased grantee, read affidavits by the sheriff and several practical 
farmers, to show that the farm was one of the finest in Sussex 
county ; that it was well situated, well farmed and well stocked ; 
that the soil was very good, and that the outbuildings were in good 
order, and large and commodious, and that altogether it was a first 
class farm, and worth now at least seventy-five or eighty dollars an 
acre, and that during the recent period of high prices it would have 
brought $25,000, and that the depreciation of property had not 
been more than twenty per cent. The value of the farm at $80 per 
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acre would be $19,897.20, and at $75 per acre $18,500. Mr. Kays 
said he resisted the application on the ground of laches. The 
children had been allowed to occupy the premises for forty two 
days after the death of the widow, and the mortgagee having neg- 
lected during all that time to bring an action at law, ought to be 
confined now to that remedy, citing Tibbals v. Sergeant, 1 McCart. 
449, and he also urged that the claim was not made for ten years 
after the death of the grantee. 

To this the Vick-CHANCELLOR replied that a party cannot com- 
plain of negligence that does him no harm. It isonly negligence by 
which the other party has suffered that works an estoppel or gives 
a right of action. 

Mr. Kays urged that the application for a receiver appealed to 
the discretion of the court, and that the appointment would break 
up the business of the farm. He said that the rule laid down by 
the late Chancellor was a harsh one and ought not to be extended. 
The rule followed for a hundred years was that no receiver would 
be appointed except in extreme cases of insolvency, and urged that 
in this case there was no bad faith, no waste, no running down of 
the estate. He cited a number of cases reported or referred to in 
the note to Pennock v. Geyer, 9 N. J. LAw JouRNAL 309. 

The Vick-CHANCELLOR expressed very plainly during the argu- 
ment the views stated afterwards in his written conclusions, and he 
suggested that the administrator should pledge the crops he should 
receive for the payment of such sum as shall equal a reasonable rent 
from the time of the application for a receiver to the end of the 
term or the sale of the premises. 

Mr. Kays declined to agree to this. 

On October 4th the Vick-CHANCELLOR handed down the following 
conclusions: The decision of the application for the appointment 
of a receiver in this case must be controlled by considerations 
of fact and not of sentiment. The mortgaged premises must be 
regarded as an inadequate security for the mortgage debt. Put- 
ting the highest estimate on them, named by any of the witnesses 
who have expressed opinions as to their value, it clearly appears 
that they will not be sold for enough to pay the mortgage debt. 
Should they happen to sell for enough, such a result would be 
entitled to be regarded rather asa marvel than as an event occurring 
in the ordinary course of affairs. The highest valuation put upon 
the mortgaged premises only exceeds the mortgage debt by about 
$1,000. 

The rule is settled in this state that a mortgagee has a right in 
case his security is precarious, to have the rents of the mortgaged 
premises sequested for his benefit. There is nothing unjust in this 
rule. The rent is the issue or produce of the thing pledged, and 
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stands, just as the thing itself does, as surety for the debt. An 
heir is entitled to no part of his ancestor's estate until his ances- 
tor’s debts are paid. This is both good law and sound morality. 

The complainant is entitled to the aid of the court. The mort- 
gaged premises are occupied by a tenant, who, in lieu of a money 
rent, delivers a share of the produce of the land. The application 
in this case was not made until nearly all the labor required to put 
the crops in, care for them and gather them had been expended. 
It is obvious, I think, that the mortgagee should not, under such 
circumstances, be allowed to take the whole of the mortgagor’s 
share of the produce. He should not be permitted, in a case where 
he does not ask for the appointment of a receiver until all the labor 
necessary to make the crops has been done, to take all. The just 
rule, to be applied in such cases, as it seems to me, is this : To con- 
sider the value of the produce, which the mortgagor or landlord 
receives, as the fair rental of the premises for the year, ard then 
give the mortgagee such part thereof as represents, on the basis 
above stated, the rental value of the premises from the time a 
receiver is appointed, that is to say, if six months of the year have 
expired when a receiver is appointed, only six months’ rent shall 
be sequestered for the benefit of the mortgagee. 

The complainant is entitled to the appointment of receiver. The 
owner of the equity of redemption is dead, as well as the person 
who succeeded to his rights. The last named person is represented 
in this action by an administrator. The administrator should be 
appointed the receiver if he will accept. Hecan perform the duties 
of receiver with greater ease and less expense than any other per- 
son. If he will not accept, some other person-will be appointed. 

The rental of the mortgaged premises for the year ending April 
1, 1888, will be apportioned in the manner indicated above. 





[BEFORE VICE-CHANCELLOR BIRD, OCTOBER 1, 1887. ] 
EMMA BELL v. PENNA SLATINGTON AND NEW ENG. R. R, ETALS. 


Corporations— Validity. 

On motion to strike out the bill. 

Biro, V. C.: The bill sets up that certain railroad companies, 
one of which it says had no existence, were fraudulently consoli- 
dated. I cannot inquire into the question whether the company 
had a legal existence or not. Individuals cannot institute legal 
proceedings to establish invalidity or non-existence of an alleged 
corporation. This is the peculiar prerogative of the State itself. 
The State must say through the Attorney-General whether there is 
such a corporation or not. 

The court may pronounce judgment upon this or that transaction 
of such a body but it cannot decree that the charter is a myth or 
was conceived in fraud. Cases were cited. 
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[September 17, 1887. ] 
McCULLOUGH v. ABSECOM LAND IMPROVEMENT CO., ET ALS. 
Injunction to Restrain Suit in Equity—Bill to Quiet Title 
—Partition. 


The bill in this suit was filed to quiet title toland. The complain- 
ant filed a petition, after filing of bill, showing that the defendant 
had filed a bill for partition of the same lands, to which suit the 
complainant in the first suit was nota party. The present com- 
plainant now asks for an injunction to restrain the partition suit 
until the suit to quiet title is determined. 

It is objected that he cannot seek the aid of the court to restrain 
another suit through an independent proceeding ; that the court 
vannot hear him until he becomes a party to the partition suit, and 
that he should first apply to the court to be made a party to that 
suit. 

Brrp. V.C., said that he did not understand that to be the law, and 
that the complainant in the suit to quiet title was not obliged to 
become a party to the partition suit in order to restrain it. 

It was urged also that a Court of Equity will not in such a case 
restrain proceedings in one suit at the instance of a party to 
another. 

The VicE-CHANCELLOR said: I cannot understand why injustice 
cannot be done by proceedings in equity as well as in law, nor can 
I understand why, when such injustice is pointed out in a separate 
and independent suitand relief asked, it should not be granted. If 
not granted in this case there might, in case of a partition and sale 
of the property, be a number of new lot-owners and many new 
defendants might be found to be necessary in the suit to quiet title, 
and possibly new bills of complaint. The rule to prevent multi- 
plicity of suits would govern in this case. An order for injunction 
was advised. Costs to await final hearing. 


[BEFORE VICE-CHANCELLOR VAN FLEET, OCTOBER 1o.] 
LUDLOW v. LUDLOW. 
Dower— Divorce—Equity Practice—Filing Petition. 


Bill for partition. 

On petition of Charles L. Phoenix, for money paid into court. 

Charles L. Phoenix and Caroline, his wife, were parties defendant, 
because he was entitled to one-eighth of the land and she had an 
inchoate right of dower. 

Pending this suit she filed a bill for an absolute divorce, and 


obtained a decree in January, 1886. In the following December 
22 
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the lands having been sold in the partition suit, the interest of 
Charles L. Phoenix was deposited with the clerk of the court, 
**subject to the inchoate dower-right thereof of his wife.”’ Mr. 
Phoenix then came in by petition and asked that the whole of his 
share might be paid to him without regard to any right on the part 
of his former wife; insisting that her right of dower had been cut 
off by the decree of divorce. 

Mr. Frederick F. Guild for the petitioner. 

This motion was resisted by Mr. John A. Steen, of Trenton, who 
urged that the dower was not cut off, and asked that at all events 
the wife’s costs of the divorce suit should be paid cut of the fund 
in court. 

The VicE-CHANCELLOR said: It is a matter of fundamental prin- 
ciple that a divorced wife can have no interest by way of dower in 
any land of her former husband. My judgment is clear on this 
point. It is one of those cases in which it is not necessary to take 
the opinion of a common law court, but when there is money in 
court it ought not to be taken away until the costs are paid. It 
appears, however, that the petition has not yet been filed, but that 
notice of the motion was served and the petition is now presented 
to ine court. The petition ought to have been filed. A mere 
notice and a petition presented to the court and counsel on the 
hearing are not sufficient. The petition must be filed with the 
clerk so that the other party may inspect it. The petition must 
now be filed and the matter continued for one week. 

N. B.—The matter was arranged between counsel and there was 
no further hearing. 


NoTE —On the question whether a divorced wife has any inghoate right of dower in the 
lands of her former husband, there are very few reported decisions. The principle has been 
taken for granted rather than decided, but the Chief Justice threw some doubt upon it in 
his opinion in Calame v. Calame cited below. ‘The first case was Wright v. Wright, before 
Chancellor Halstead in 1849, 4 Halst. Chy. 143. This was a bill for dower, and it set out 
among the pretences of the defendant a decree for divorce obtained by the husband in his 
lifetime, and alleged that the decree had been obtained by fraud. The defendant demurred 
to the bill on the ground that it was in effect a bill to set aside an old decree for divorce. 
The Chancellor said: ‘* The complainant might have filed a bill for dower, saying nothing 
of the decree for divorce, and left that to come up in defense, but I see no objection to 
framing a bill as this is framed ; and I think the defense should be by plea and answer and 
not by demurrer.” 

The next case was Calame v. Calame,gC E. Gr. 441. The question was not directly 
involved in the decision of the case, but Vice-Chancellor Dodd, in arguing that the wife was 
entitled to a conveyance of land, as the “ maintenance” provided for in the statute, said, 
‘*The divorce will deprive her of dower and of all right to any part of his estate at his 
death.” When the same case came before the Court of Errors, 10 C. E. Gr. 548, the Chief 
Justice said, (p 550,) it is not necessary to express any opinion on the question, whether a 
decree for divorce a vinculo matrimonii will have the effect in this state, which is assumed in 
this contention. The point was settled the other way in a case receiving great consideration 
from the Court of Appeals in New York, the statute of that state being, perhaps, not sub. 
stantially variant from our own Wait v. Wait, Comst. 95.” 
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The United States Supreme Court, however, in Barrett v. Farling, 112 U. S. 123, dis- 
tinguishes Wait v. Wait, as influenced by another and peculiar statute, and decides that a 
divorce from the bond of matrimony bars the wife’s right of dower, unless it is expressly 
reserved by the law of the place where the land lies. The English cases are to the same 
effect.—Eb. 





ANONYMOUS. 
Equity Practice—Filing Petition. 

Immediately after the motion in the foregoing case of Ludlow v. 
Ludlow, application was made for the continuance of an order to 
show cause, because, as the complainant’s counsel confessed, he had 
used his coat pocket for a pigeon-hole for his petition. He had 
served a copy of the order, but had not tiled or served the petition. 

The VickE-CHANCELLOR said the petition must be filed and a 
copy of it served. The order will be continned, and in the mean- 
time let the petition be filed and served with a notice of the con- 
tinuance of the order. 


NOTES OF RULINGS AT THE CHANCELLOR’S CHAMBERS 


[BEFORE THE CHANCELLOR, OCTOBER 10, 1887. ] 
MUTUAL LIFE v LYDECKER 
Foreclosure and Fi. Fa. 

Mr. Burnham for complainant. 

On foreclosure and fi. fa. Stay of proceedings with consent of 
chief defendant, and sale of portion by owner. Releases and pay- 
ments made. The complainant now desires to sell under the fi. fa. 
and files petition stating facts and asking that 7. fa. be amended 
so as to except portions sold. Notice to owner but not to other 
defendants. Relief is asked and an order amending fi. fa., etc. 

The CHANCELLOR said it would be necessary to refer it to a Mas- 
ter to ascertain the facts. 


ANN SEE v. ELIZABETH O'ROURKE. 
Practice—Opening Decree. 


This was a foreclosure case in which an order had been made to 
show cause why a writ of assistance should not be issued against 
the mortgagor in possession. 

Counsel for the mortgagor submitted a petition wherein the mort- 
gagor stated that she had been informed by counsel for the com- 
plainant that the foreclosure proceedings were being made to assist 
her and for her benefit, and that therefore she had put in no de- 
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fense. The petition also set forth that the property had been sold 
at less than one-half of its market value, and closed by asking 
that the entire matter be referred to a Master to take testimony 
and report. 

The CHANCELLOR, in refusing the order, said that it was not the 
proper way in which to attack a sale to an innocent party after a 
decree had been made confirming the same. 


ANN SEE pv. ELIZABETH O’ROURKE. 
Practice—Adjournment. 

On return of order to show cause why writ of assistance should not 
issue, counsel for the complainant, coming from a distant city, was 
delayed, and came into court after the matter had been continued 
for one week by the Chancellor. The counsel who had obtained 
the adjournment left the court room, although he was requested to 
wait. Shortly afterwards the complainant’s counsel came in, and 
upon a statement of the facts, the Chancellor granted the writ. 


THE FARMERS’ LOAN AND TRUST CO. v. THE UNITED TELEGRAPH LINES. 
Receiver Mortgage- Foreclosure. 

On application for an order to deliver to the Farmers’ Loan and 
Trust Co. the wires and property of the telegraph lines in this 
State now in the hands of a Receiver. From the argument made 
by counsel it, appeared that the property in question is a part of a 
property situated in a number of States, that the Farmers’ Loan 
and Trust Co. held, originally, two mortgages on the property, one 
for $300,000, and the other for $10,000,000. That the property was 
sold under the foreclosure of one mortgage to the United Lines 
subject to the other mortgage. Subsequently the Postal Telegraph 
Company secured control of the property under an arrangement 
with the United Lines and its Receiver. Then the Farmers’ Loan 
and Trust Co. attempted to gain possession of the property under 
the remaining mortgage. This was opposed by the United Lines, 
but at the special term of the Supreme Court of New York the 
Farmers’ Loan and Trust Co. was directed to secure possession of 
the property by application to the courts of each State. 

The CHANCELLOR said: ‘‘In the opinion of the court it would 
be an injury to the property to take possession of it and sell it in 
parcels ; that after the foreclosure should be had in New York on 
the remaining mortgage, the application for possession could be 
renewed. The value of a telegraph line depends uponits entirety.” 

The Chancellor, however, took the papers. 
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NOTES OF RULINGS AT THE ESSEX CIRCUIT. 


JOSEPH W. FRAENKEL ». HARRY C. MINER. 
Execution—Petition for Discovery—Proof Required—Defect in 
Printed Form of Affidavit. 

On petition of Henry M. Crowell. 

In this case there was a verdict for $1,200 in favor of the plain- 
tiff, recovered January 14, 1887. The verdict was afterwards re- 
duced to $5€0 and a rule for judgment was entered. In the mean- 
time Henry M. Crowell, who had obtained a judgment against 
Harry C. Minerin the First District Court of Newark, made an 
application for an order for discovery and the appointment of a 
receiver in order to claim a part of the proceeds of the execution 
in this case. The money was paid into court and the question was 
presented whether it could be reached on these proceedings. 

Mr. Samuel Mac Donald appeared on behalf of Henry M. Cro- 
well. 

Mr. Samuel Kalisch, in reply, insisted proceedings were defec- 
tive. 

Drpur, J., said he could not, on this application, look into the 
regularity of the proceedings below. But if an application for a 
certiorari is made on allegations of defect in the proceedings, to 
grant the application is a matter of duty. 

As to the application itself, tbe objection taken by Mr. Kalisch 
is, that it was not established by legal and proper proof that the 
money was due for anything else than personal services. This is, 
in fact, an application for a rule to show cause. On such an appli- 
cation the proof required is within the discretion of the court; it is 
not like the case of a final order. If it were not so there are many 
cases in which no order could be obtained. It is only possible on 
an application of this kind to obtain testimony on information or 
belief. There is no compulsion of witnesses ; after the rule to show 
cause has been obtained then witnesses can be compelled to attend. 

The judge then discussed the sufficiency of the affidavit with 
respect to the facts alleged, and also made the following remarks in 
regard to the usual printed form of affidavit to petitions for dis- 
covery: 

A question has been raised in regard to the sufficiency of the 
printed form of the affidavit annexed to the petition for discovery. 
The forms I have seen follow the language of the affidavit used in 
chancery. The petitioner swears that as to his own acts the peti- 
tion is true, and as to the acts of others he believes it to be true. 
I think there is a serious question whether this is sufficient. The 
statute provides that the petition shall be verified by oath stating 
certain things; now some of these things are not the acts of the 
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petitioner, viz., the amount due and the return made by the officer, 
and it is hardly enough for the petitioner to say that he believes 
them to be true. 


AMERICAN BELL TELEPHONE CO, v. ANDREW ALBRIGHT. 


(Circuit Court, U. S. for New Jersey, Sept. 3, 1887.) 


Joint Tort Feasors. — Satisfaction — 
Waiver of Damages.—The People’s Tele- 
phone Co. made a lease and license to A. and 
G. of forty-eight telephones, and guaranteed 
the lessees against suits for infringement. 
A. took four telephones for his own use and 
the rest were put up by G. for other persons, 
and he received all the benefits of the busi- 
ness. The complainant filed separate bills 
for infringement against A. and G. A. ap- 
plied to the People’s Telephone Co. to fur- 
The 


complainants obtained a decision against G. 


nish him money to defend both suits. 


for damages and costs, but waived all dam- 
ages except one dollar, and took a decree 
for one dollar and $296 00 costs. G. sent 
them one dollar in a letter, but did not prove 


that the dollar was sent or accepted in pay- 


plainants against A. for infringement and 
damages, A. insisted (1.) that he was re- 
sponsible only for the four telephones used; 
(2.) that he was released by the recovery and 
Held, (1.) 
that A. was jointly responsible with G. for 
all the telephones put up by G., although he 


satisfaction in the suit against G. 


had allowed G to have the sole benefit of 
them; and (2.) that although a recovery and 
satisfaction against one joint fort feasor is 
satisfaction as to both, a recovery alone is 
not, and that payment of one dollar ona 
judgment for one dollar and costs is not a 
satisfaction of the damages, unless it is dis- 
tinctly proved to have been paid as such. 
Whether the satisfaction of a judgment 
against one for mere nominal damages taken 


upon a distinct waiver of damages would be 





ment of the damages. Ina suit by the com- a satisfaction as to both, Quere. 


On exceptions to master’s report upon an accounting. The facts 
are clearly stated in the opinion. 

Mr. H. G. Atwater for complainant. 

Mr. J. C. Clayton for defendant. 

Mr. Clayton cited Faulks v. Camp, 
Mason v. Eldred, 6 Wall. 231. 

Bravery, C. J.: This is a bill in equity alleging infringement of 
Bell’s patents for telephone instruments, and praying for an injunc- 
tion, damages and profits. A decree for injunction and account 

ras entered March 23d, 1883. The master reported that the de- 
fendant put in use forty-eight instruments in the city of Newark, 
and that the established license fee of the complainants was ten 
dollars a piece, and on this basis reported damages at $480. The 
defendant has filed exceptions and claims: 

1. That he is liable for only four of these instruments. 

2. That he has been released from the damages for the use of 
these by complainants obtaining recovery and satisfaction from one 
John J. Ghegan, who put up the instruments. 

The facts in proof willexplain the pertinency of these exceptions. 

All the forty-eight instruments put up were made by The Peo- 
ple’s Telephone and Telegraph Company of New York, and were 


Walker on Patents, $53; 
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furnished to John J. Ghegan and put up by him for different par- 
ties, under a contract of lease and license made April 25th, 1882, 
by said company to and with said Ghegan and the defendant 
Albright, whereby it was recited that The People’s Telephone Co. 
(of the first part) owned letters patent granted to George M. Hop- 
kins, August 17th, 1880, and sundry other inventions in telephony, 
and desired to extend their use; and that Ghegan and Albright (of 
the second part) desired to obtain the use of the same; and it was, 
amongst other things, agreed that until the expiration of the pat- 
ent, the People’s Company should deliver telephone instruments to 
Gheghan and Albright as needed, to be used in the territory of 
New Jersey, and would not license to others within said territory; 
and that the lessees should pay a rental of six dollars per annum 
for each instrument delivered until returned or destroyed, and 
twenty-five per cent. of all profits realized; and that the lessors 
should protect the lessees against all suits for infringement of 
other patents. 

It appears that four of the instruments were put up for the use 
of Albright on his premises, and the other forty-four for the use of 
other persons. 

The defendant and Ghegan testify that Albright entered into an 
arrangement with the People’s Telephone Company merely for the 
accommodation of Ghegan, (whose business was to put up tele- 
phones), as the company would not give the lease to Ghegan alone ; 
and that Albright took no part in the business. The People’s Tele- 
phone Company, however, looked to both parties and charged both 
with the instruments delivered to Ghegan. 

It also appears that the complainant filed a bill against Ghegan 
for infringement shortly before the bill in the present case was filed 
against Albright, and that Albright applied to the People’s Com- 
pany to take care of the suit aguinst Ghegan, and procured from 
them a fee for counsel. Then the present suit was commenced ; 
Albright again applied to the People’s Company to defend this 
suit in conformity with the contract. And as late as March, 1884, 
he filed a petition for a re-hearing in the present case, verified by 
his affidavit, in which, amongst other things, he stated as follows: 

‘* Your petitioner further shows that before and ever since the 
beginning of this suit, he was under a contract with the People’s 
Telephone and Telegraph Company, whereby, amongst other 
things, he and one John J. Ghegan were licensees for the State of 
New Jersey, for the use of telephones made under letters patent 
controlled by said company, and whereby the said company was 
to guarantee and defend your petitioner against all suits for in- 
fringement. That your petitioner duly notified said last named 
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company of this suit against him, and called upon said company 
to defend him, and that they refused to do so.”’ 

And this refusal was one ground on which he sought a re-hear- 
ing of the case. This is a clear acknowledgement by Albright that 
the contract with the People’s Company was in full force and bind- 
ing on him as well as Ghegan. All the offending machines were 
put up under this contract and in pursuance of it, and would not 
have been put up without it; so that it may be justly said that 
Albright, as a party to this contract, joined in inducing and bring- 
ing about the infringement complained of. 

Although Albright chose to let Ghegan have all the benefits of 
the contract, he was equally responsible with him for the conse- 
quences of putting up the instruments, equally responsible to the 
People’s Telephone Company, and equally responsible to the com- 
plainant whose patents were infringed. He must be deemed to 
have joined Ghegan in putting them into use, to have aided and 
abetted in the act. The infringement of the complainant’s patents 
was therefore a joint tort of Ghegan and the defendant. 

But the defendant raised another point of defense. The com- 
plainants sued Ghegan and Albright separately, (which they had a 
right to do), and it is alleged that a recovery was had against 
Ghegan, and that the decree was satisfied by him; and it is 
claimed that this is a bar to any recovery of damages against the 
defendant Albright. 

The facts are that a decree was rendered against Ghegan for an 
injunction and an account. A few days afterwards the complainant 
waived the account, and took a decree for nominal damages of one 
dollar against Ghegan, together with costs to be taxed. The costs 
were taxed at $293.67. Ghegan testifies that, on the 25th of Feb- 
ruary, 1885, he sent one dollar to the complainant’s attorneys, in a 
registered letter, in settlement of the damages referred to in the 
decree against himself, and that he received a return card in due 
course of mails acknowledging the receipt of the registered letter. 
He does not give a copy, or state the contents of the letter sent by 
himself, and no answer appears to have been returned by the attor- 
neys. ‘This is all the proof contained in the record of satisfaction 
of the decree against Ghegan. 

I think it is entirely insufficient. The decree was for damages 
and costs, and amounted to nearly $300, and the payment of one 
dollar could not be a satisfaction of $300, even if the attorneys of 
the complainant accepted it as such, unless a release were given. 
The proof that the one dollar sent by mail was accepted and re- 
ceived by the attorneys in full satisfaction of the damages as dis- 
tinguished from the costs, if competent at all, should have been 
clear and explicit, which it is not. 
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Ly By the English rule, a mere judgment against one joint tres- 
passer or wrong-doer is a bar toa recovery against the others; in 
this country there must be both recovery and satisfaction. (Bige- 


r- 
at low on Estoppel, 103-113; Addison on Torts, 1158, 4th Ed.) 
d- Whether the satisfaction of a judgment taken for mere nominal 
re damages, upon a distinct waiver of actual damages, would be re- 
ot garded as a full satisfaction for the tort, sufficient to bar a recovery 
ut against a joint wrong-doer, is questionable. A waiver of damages 


r against one wrong-doer can hardly be regarded as satisfaction 


~ 
for the wrong-doer. Suppose the decree taken against Ghegan had 
of been simply for a perpetual injunction, without any mention. of 
2 damages or profits, would that have been a bar to a recovery against 
e Albright? I hardly think it could be. However, it is unnecessary 
1- 7 to decide this point. Ido not think that there is sufficient proof 
0 of satisfaction in the present case to create an estoppel under the 
d American rule. 
s My conclusion is that the defendant Albright was jointly liable 
with Ghegan to the complainant for all the instruments put up for 
\< use under the joint lease to him and Ghegan; and that the ex- 
a ceptions to the report must be overruled, and the report confirmed ; 
t and that a final decree should be entered for the complainant in 
conformity with the report, and for a perpetual injunction, ete. 
Nore.—It may be fairly questioned whether the law is entirely settled in this country in 
. opposition to the English authorities, that nothing short of satisfaction from one joint feasor 
is a bar to an action against the others. The law in England is firmly established that 
recovery alone is a bar without satisfaction. It was so held in Brown v. Wootton, Cro. Jac., 
73; Yelv. 67; andin King v. Hoare, 13 M. and W. 494, it was held that the same was 
> true in case of a joint debt Chis question was a new one in that case, and after a long 
; discussion Parke, B., said the court had reached theconclusion that where judgment has 
been obtained for a debt, as well as a tort, the right given by the record merges the inferior 


‘ remedy by action for the same debt or tort against another party ; and he said the reasoning 
L attributed to Chief Justice Marshall in Sheehy v. Mandeville was not satisfactory to the court. 
This English case, however, was not upon the subject of joint torts, and the American 
authorities are in harmony with it so far as contracts are concerned. The English rule rested 
i on the early case in Croake- James, and there were some earlier cases that seemed to be in 
conflict with it. The matter had not been carefully considered by a modern English court 
of high authority, until it was fully argued before the Court of Common Pleas and deliber- 
ately decided in Brinsmead v. Harrison, L. R., 7, C. P. 547. (t872), and in this case it was 
held that in an action for a joint tort, judgment against another of the wrong doers is a bar 
even without satisfaction. The question came before the Supreme Court of the United 
States before this case was decided, and the English authorities, as they then existed, were 
fully discussed by Mr. Justice Miller in Lovejoy v. Murray, 3 Wallace 1; and, although 
the court admitted that the weight of authority in England was in favor of the position that 
judgment without satisfaction was a bar, yet in view of the conflict of authority and of the 
principles stated by Mr. Justice Miller they arrived at the conclusion that nothing short of 
satisfaction or its equivalent was a bar to the action. This decision was made before the 
full discussion of the subject and the contrary decision in England, and it may well be that 
the Supreme Court in view of this may not be inclined to extend the doctrine of Lovejoy v. 
Murray any further than is necessary. It seems to us that they would hardly go so far as to 
hold that the action is not barred by a judgment and a waiver of damages against one, or 
that if judgment were entered against one for a small sum, or even a nominal sum, judgment 














346 THE NEW JERSEY LAW JOURNAL. 


could be entered against the other for a larger sum. Judgment for a small sum would seem 
to be at least equivalent to a release of the excess and would operate as to all the wrong- 
doers alike. In Gunther v. Lee, 45 Md., 60, 24 Am. Rep. 504, where the plaintiff 
executed a release to one tort feasor under seal acknowledging full satisfaction in considera- 
tion of $500, but reserving his claim against the others it was held to be a bar in a suit 
against the others. It has been held in many American cases that execution against one, 
whether satisfied or not, is a bar against all. This is held in Flemming v. McDonald, 50 
Md., 278, 19 Am. Rep. 713. In that case the court says: ‘‘ In America the decisions are 
not uniform, some holding the judgment alone a bar, and some that if execution is issued it 
is a bar, and some, perhaps, have gone to the extent of the English rule.” And the court 
declare that the true doctrine was announced in Allen v. Wheatley, 3 Blackford 332, which 
holds: ‘*He may sue several joint trespassers separately and prosecute each suit to final 
judgment, but there he must stop and elect against whom he will take his execution. He 
cannot have two separate executions. Hence, a final judgment and an execution or an 
order for an execution against one of several joint trespassers is a discharge of all the others ; 
and the court adds: ‘* We believe this to be the current of American authorities,” and cites 
Davis v. Scott, 1 Blackf. 169: Fitzgerald v. Smith, 1 Md. 310; Pritchard v. Campbell, 5 
Md., 494; Snodgrass v. Hunt, 15 Md., 274; Golding v. Hall, 9 Porter 169; Blann v. 
Crocheron, 20 Ala. 320; Smith v. Singleton, 2 McMullan 184. Mr. Cooley, however, in 
his work on Torts says the current of American authority is with the opinion of Chancellor 
Kent, who deliberately departed from the English rule and held that satisfaction alone was 
a bar. Livingston v. Bishop, 1 Johns, 290. (See Cooley on Torts 137 and cases 
cited.)—Ep. 


(New Jersey Supreme Court, Passaic Circuit, October 6, 1887.) 
JOHNSON v. ORDER OF CHOSEN FRIENDS. 
Insurance—Statements in Application, Warranty of Truth of. 

In an action on a policy of insurance issued by a ‘‘ fraternity” 
organization to one of its members, a motion was made by Mr. H. 
H. Morse, of New York, for a non-suit on the ground that the de- 
fendant was not a corporation having money, but only a society 
with power to assess its members according toitsown rules. There 
was no cash in the treasury. The ‘‘order’’ was only a trustee on 
behalf of its thirty-five thousand members, and controlled no 
money whatever. The agreement was only to pay a sum ‘‘ not ex- 
ceeding one thousand dollars,’’ according to the rules and regula- 
tions of the order, and one of these required that the claim should 
first be approved by the Supreme Council, and in this case there 
had been no such approval. All the order could do was to levy a 
tax upon its members, and the proper remedy is not an action for 
the money but a mandamus to compel the tax to be levied. 

Mr. Emley replied for the plaintiff. 

Dixon, J., overruled this motion. 

Evidence was then put in for the defense to show that Johnson, 
the insured, had made false answers to the questions put to him 
on his application, and had stated that his brother had died of 
typhoid fever, when, in fact, he had died of consumption, and 
also that the insured had consumption at the time of the applica- 
tion and that he knew it. 
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Dixon, J., in charging the jury, said: That the question to be 
decided was whether Mr. Johnson had made full and true answers 
to all the questions asked of him when he made application for 
membership in the order. He said that it was not a question 
whether Mr. Johnson had made a wise contract ; if his individual 
opinion were asked he would unhesitatingly say that a large 
number of insurance contracts made were very unwise on the 
part of the insured, as the insurance organizations asked for more 
than good faith and honesty—more than a man could give. The 
validity of the certificate of membership in this case depended 
entirely on the fullness and truthfulness of the answer made by 
Mr. Johnson at the time he joined. He might have acted in good 
faith and been perfectly honest; that was not enough, for the 
truth was what was demanded. The answershe made must have 
been true and they must have been full in every sense of the 
word ; even if Johnson honestly made a mistake then the certificate 
of membership was void. 

Counsel for the defense had asked the court to charge certain 
points of law and the Judge declared that counsel was right and 
that he would charge substantially what was asked and in some 
respects go even further. If there were any deviations from the 
truth in the answer made then the verdict must be for the de- 
fendant, for the contract is vitiated. If any of the deviations from 
the truth in the statement made are shown to be not wilful there is 
nevertheless a breach of warranty and a consequent forfeiture of 
membership. If the jury found, for instance, that Patrick John- 
son died of consumption, that would vitiate the contract, for John 
Johnson in his application for membership had declared that 
Patrick had died of typhoid fever. In considering this question 
the jury would assume that the answer to all the questions were 
full and truthful and it is the duty of the defense to show that 
they are not full and truthful. Mrs. Cavanagh testified that her 
father died of dysentery ; John Johnson in his application declares 
that his father died of sunstroke. It may be that Johnson 
honestly thought that the cause of his father’s death was sunstroke, 
but if you believe his sister’s statement that he died of dysentery 
Johnson’s contract with the Order of Chosen Friends is vitiated, for 
here is a breach of warranty, the deceased having agreed with the 
order that the certificate of membership should be void if his 
answers were not truthful and full. 

If the jury found that any of Mr. Johuson’s answer were incor- 
rect then the verdict must be for the Order of Chosen Friends ; if 
they find that the answers were all truthful and full then the 
verdict must be for Mrs. Johnson, and if it isin her favor it must 
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be for $1,060, $1,000 being the amount of the certificate and a year’s 
interest having accrued. 

Mr. Morse: I object to your Honor’s charging that the order is 
to pay interest in case the verdict is for Mrs. Johnson. 

JuDGE Dixon: Why should the order be relieved from paying 
interest? In all cases where sums are payable and are not paid 
the plaintiff is entitled to interest when judgment is recovered. 

Mr. Morse: Because in the present case the amount is a fixed 
one. The order has no money and will first have to issue a tax 
call to collect $1.000, There is always some delay in paying the 
amount cf insurance in all such cases and nobody ever thought of 
such a thing as demanding interest. 

JuDGE Dixon ruled that Mrs. Johnson was entitled to interest 
if she was entitled to anything and so charged the jury. 

The jury found a verdict for the plaintiff for $1,060, 





PRODUCTION OF BOOKS BEFORE TRIAL. 


In an action at law against a corporation removed from the State 
Court the counsel of the plaintiff desiring to obtain an inspection 
of the minutes of the corporation, in order to obtain proof essential 
to enable him to maintain his case, applied by petition to the Cir- 
cuit Court of the United States for an order to compel the produc- 
tion of such minute books by the defendant corporation. 

The motion was made by Mr. Gilbert Collins before Judge Brap- 
LEY, on September 27, 1887. 

The application was founded upon seetion 774 of the Revised 
Statutes of the United States, which provides that in the trial of 
actions at law the courts of the United States may, upon motion 
and due notice thereof, require the parties to produce books or 
Writings in their possession or power, which contain evidence perti- 
nent to the issue in cases and under circumstances where they 
might be compelled to produce the same by the ordinary rules of 
proceeding in chancery. It was insisted by the plaintiff making 
this application that the power given by this section to the courts 
of the United States was designed to be as broad as the power 
given by section 157 of the Practice Act of New Jersey to the 
State Courts. By this section the court, or a judge, may, upon 
notice, compel an inspection and copy of any books or papers in 
the hands of the other party containing evidence relating to the 
merits of the action or defense, and the act is evidently designed 
to compel such inspection before trial, in order that the party may 
enjoy the results of such inspection in time to prepare for the 
prosecution or defense of the suit before the actual trial comes on. 
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But it was insisted on the other side that sec. 724, U. 8S. Rev. Sta. 
only gives power to the United States courts to compel their pro- 
duction at the trial and not before the trial, and so Mr. Justice 
Bradley very emphatically held. He remarked that he was too 
much opposed to inquisitorial methods to give the statute the broad 





signification contended for by the plaintiff. He referred also to a 
number of cases in which the same view had been taken. 





_o 


MISCELLANY. 


CHANCERY OPINIONS. 


The Vice-Chancellor sat with the Chan- 
cellor at the opening of the October term 
and opinions were read in the following 
cases 

Merritt v. Merritt. A will case The 
plaintiff by his father was left an annuity of 
$1,000 per year. Owing to a change in the 
legal rate of interest in New Jersey, the 
funds could not be invested so as to produce 
the full amount of the annuity. Demurrer 
overruled. 

Patterson, et als., against Thomas H. 
Read, executor. Petition to set aside the 
previous proceedings on the ground that 
counsel of plaintiff had not authority to 
make certain stipulations. Application de- 
nied with costs. 

Pfennig v. Schuler. Foreclosure of a 
mortgage. Defense usury. Defense estab- 
lished. 

Ticknor v. Ticknor. Appeal from Essex 
Orphans’ Court. Decree affirmed. 

Executors of Baxter, deceased, against 
Laura Baxter and others, for construction of 
will. The will held to be good and the de- 
visees entitled to the property. 

Palmer, et als., v. Martindale et al. To 
set aside sheriff’s sale and deed thereunder. 
The judgment of defendants held invalid. 

Crimmins v. Crimmins To set aside 
as fraudulent two deeds for lands conveyed 
by a wife to her husband. Held that the 
wife was competent to testify to any transace 
tions with her husband, although it was in- 
sisted that such communications were confi- 
dential. 


Harthorne v. Hunt. Bill to obtain relief 
against George W. Thomas for moneys ad- 
vanced by complainant to aid him in recov- 
ering the treasure from the British frigate 
Hussar, sunk in the East river during the 
Revolution. The complainant, it was held, 
was entitled to an account of the money so 
advanced, 

Taylor v. Lambertville. Held that con- 
tracts continued without any definite time 
being specified, after the expiration of an 
annual contract implies a contract for an- 
other year. Lambertville will be obliged to 
pay a gas bill thus incurred. 

Tomlinson v. Kline. Held that in- 
formalities in recording a foreign assignment 


here do not invalidate it. 


CHALLENGING A GRAND JURY. 





At the opening of the Mercer County 
Court, on October 11th, just as the grand 
jury was about to be sworn in, Mr. Wood- 
bury D. Holt arose and objected to the 
swearing of the grand jury at that term time, 
because, he said, certain reports had just 
come tohis knowledge concerning the jury 
which needed investigation. He, therefore, 
moved that the swearing in of the jury be 
postponed for twenty-four hours in order 
that he might have time to prepare affida- 
vits. The chief justice said he knew of no 
rule by which he could postpone the swear- 
ing in of the jury on the simple motion of 
counsel without being supported by affida- 
vits. Any interested person, however, had 
the right to make a challenge, and the court 
would dismiss the grand jury until 2 o’clock 
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in the afternoon to give counsel time to get 
his affidavit ready. 

At the afternoon session of the court, Mr. 
Holt withdrew his objection to the swearing 
in of the grand jury, saying that having in- 
vestigated the rumors concerning the matter 
he had not found sufficient facts upon which 
to base an affidavit. Mr. Chauncey Beasley 
and Judge Woodruff who, also, had investi- 
gated the rumors, coincided with Holt and 
told the court that there was no objection to 
the jury being sworn in. The court then 
ordered the oath to be administered, after 
which, without any charge from the court, 
the jury proceeded to their room to begin 
their deliberations. 

It is understood that the proposed ob- 
jections related to the alleged selection of 
certain members of the grand jury with es- 
pecial reference to a charge of libel to be 
made against the editor of a Trenton news- 
paper by a prominent citizen of that place. 
We know nothing of the merits of the con- 
troversy, but we may remark that it is not 
well to begin a skirmish until you are sure 
you have some ammunition on hand. 





NOTES OF CASES. 





A case in Connecticut, Davison v. Holden, 
to Atl., Rep. 515, may be interesting in 
connexion with the recent statute in New 
Jersey, permitting suits to be brought 
against certain unincorporated associations 
in their collective name. It isheld in that 
case that where a number of persons asso- 
ciate themselves together under the name of 
a co-operative society, and conduct business 
through a manager and buy provisions in the 
associate name and sell them again to their 
own members and the public at cost, the 
members of the association are liable as in- 
dividuals for the goods bought by their 
manager, although they never held them- 
selves out as partners and credit was not 
given to them as such nor as partners ; and 
also, that under a statute similar to the New 
Jersey statute we have referred to, the asso- 
ciation does not acquire corporate powers 
nor immunity from individual liability. 

State v. Village of St. Johnsbury, Su- 
preme Court of Vermont, Sept. 9, 1887, 10 
Atl., Rep , 531, contains an interesting dis- 
cussion of the question whether the action of 


assumpsit for money had and received will 
lie where there is no property between the 
parties and no promise to pay actual or im- 
plied from the facts. The authorities are 
cited, beginning with the early English cases, 
and it is held that the action will lie 
wherever the defendant has received money 
which belongs to the plaintiff and which the 
defendant ought in conscience to pay to the 
plaintiff, although there is no promise except 
that which is implied in law. (See Leake 
on Contracts 47.) 





THE SUNDAY LAWS. 


The amendment made to the Sunday laws 
last spring in Massachusetts, is a good model 
upon which an amendment might safely be 
made here. The amendment should be 
inade not with a view to make the law ‘‘con- 
form to the sentiment of the majority,’’ but 
rather to meet the necessities of modern life, 

The text of the Massachusetts statute is 
as follows. Chap. 391, session of 1887. 

AN ACT TO FURTHER REGULATE THE OBSERV- 
ANCE OF THE LORD’S DAY. 
Be it enacted, etc., as follows. 

Sect, 1. Section one of chapter ninety-eight of the 
Public Statutes is hereby amended by striking out 
inthe third line thereof the words “or upon the 
evening next preceding the Lord’s day.” 

Sect. 2. Section two of said chapter is hereby 
amended by adding at the end thereof the follow- 
ing:—but nothing in this section shall be held to 
prohibit the manufacture and distribution of steam, 
gas or electricity for illuminating purposes, heat or 
motive power, nor the distribution of water for fire 
or domestic purposes, nor the use of the telegraph 
or the telephone, nor the retail sale of drugs and 
medicines, nor articles ordered by the prescription 
ofa physician, nor mechanical appliance used by 
physicians or surgeons, nor the letting of horses 
and carriages, nor the letting of yachts and boats, 
nor the running of steam ferry-boats on established 
routes, of street railway cars, nor the preparation, 
printing and publishing of newspapers, nor the sale 
and delivery of newspapers, nor the retail sale and 
delivery of milk, nor the transportation of milk, 
nor the making of butter and cheese, nor the 
keeping open of public bath houses, nor the making 
or selling by bakers or their employes of bread or 
other food usually dealt in by them before ten of the 
clock in the morning and between the hours of 
four of the clock and half-past six of the clock in 
the evening. 

Sect. 3. Section thirteen of chapter ninety-eight 
of the Public Statutes is hereby amended by 
striking out the word “travel” therefrom, and 
section fifteen of the same chapter is hereby 
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amended by striking out the word “through” 
therefrom, and by inserting after “running” :—of 
such steamboat lines and. 

Sect. 4. Section three of chapter ninety-eight of 
the Public Statutes. and chapter eighty-two of the 
acts of the year eighteen hundred and eighty-six 
are hereby repealed. [Approved June 9, 1887. 





A RESPECTABLE PLACE AFTER 
ALL. 

An old lady was called as a witness the 
other day in the First District Court in 
Newark. As she came within the bar, with 
an air of reluctance and apology she said 
she had never been in such a place before. 
After she had submitted to being examined 
and was about to leave her seat beside the 
judge, she said again, ‘‘I have never been 
in such a place before, and I hope I never 
shall be again.” And when the plaintiff's 
counsel said, ‘‘Don’t you find it a very re- 
spectable place ?” she replied, ‘*Yes ; a good 
deal more respectable than I thought it was.” 
The judge accepted good humoredly the 
laughter of the bar. 





NEW ATTORNEYS ADMITTED. 





The following attorneys were admitted to 
practice at the November term : 

Amzi D. Taylor, Newark ; Edward Ken- 
ney, Kearney; John Sykes, Hamilton 
Square; W. E. Florence, New Brunswick; 
S. Wilbur Gibbs, Mt. Holly ; Edward J. 
Luce, Rutherford; Charles R. Stevenson, 
Haddonfield; Firman S. Phillips, Haddon- 
field ; Samuel D. Oliphant, Trenton ; Lewis 
Starr, Woodbury ; Henry C. McCartin, Jer- 
sey City; Joseph Suinmerill, Penn’s Grove. 





NEW BOOKS. 


There will be published during the winter 
or toward the spring ensuing, a work 
on PRIVILEGED COMMUNICATIONS AS A 
BRANCH OF LEGAL EVIDENCE, from the 
pen of Hon. John F. Hageman, of Prince- 
ton. No separate book on this topic has yet 
appeared, and Mr. Hageman has given the 
matter a large degree of attention and study 
of late. 


NOTES OF EXCHANGES. 


The first article in the Law Quarterly Re- 
view for October is a decision of the ‘*Origin 
of Rights of Common,” by T. E. Scrulton, 
reviewing Mr, Leebohm’s book on ‘‘ Eng- 
lish Village Communities,” and considering 
the legal theory of Blackstone and Coke and 
the historical theory of Joshua Williams and 
Mr. Kenelm Digby. 

Next comes a short discussion of ‘‘ Deter- 
minable Fees,” by Mr. John C. Gray, of 
Harvard, and Mr. H. W. Challis. Mr. Gray 
insists that the statute of Quia Emptores put 
an end to the creation of determinable fees, 
and Mr. Challis gives his reasons for think- 
ing, (with Lord Coke, Plowden and Pres- 
ton), that it did not. 

An interesting article with view to a pro- 
posed reform of the law in this country is an 
examination by H. M. Box of several bills 
introduced into Parliament relating to abol- 
ishing the Division of Property into Real 
and Personal Estate. 

Melville M. Bigelow contributes an article 
on the Definition of Fraud, and Charles 
Fisk Beach, Jr., one on Receiver’s Certifi- 
cates. Both of these are by Americans, ard 
the last refers almost exclusively to Ameri- 
can cases. 

The remaining article is on the Hindu 
Law in Madras, by John D. Mayne. 

The reviews of books in this magazine are 
careful and just, and the notes of cases are 
suggestive and well chosen. 

The Harvard Law Review for October 
contains the second part of a Brief Survey of 
Equity Jurisdiction, by Prof. C. C. Lang- 
dell, whose remarkable book on ‘* Equity 
Pleadings ” proves his title to speak with 
authority on this subject The present 
article is remarkable for clearness of thought 
and simplicity of expression. If this brief 
survey, when finished, were published as a 
book it would meet a much felt want and do 
a great deal of good. 

Mr. F. J, Stinson writes on the new sub- 
ject of so-called ‘* 7rusts,” relating to the 
stock of corporations, as for example, the 
Standard Oil Trust, the Cotton Seed Oi 
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Trust. Mr. 
Rawle, of Philadelphia, published a pam- 


Trust and the Car Francis 


phlet last year on Car Trust Securities. 


The Columbia Law Times.—Columbia is 
not discouraged by the failure of the Jurist 
and has begun a new and more ambitious 
magazine, It is a monthly, and contains an 
article on the Cy Pres Doctrine, by S. A. 
Prof. 


Dwight, a statement of the facts and judg- 


Anderson ; as well as an address by 


ment in the Anarchists’ case. 
BOOK NOTICES. 
THE SCIENCE oF LAw, according to the 
American Theory of Government, by Z. Z. 
Campbell, Counsellor at Law. Jersey City, 
Frederick D. Linn & Co., 1887. 
The preliminary chapter of this work was 


issued in pamphlet form in May, 1886, 


This was the chapter on the Law of Natural 
Justice, and is about one-third of the pres- 


ent volume, an octavo of some three hun 


dred and seventy pages The remaining 


two thirds include chapters on Personal 


Rights, Property, Contracts, Torts, Personal 


Relations and Political Relations. Having 
just received the book, we must reserve a 
critical review of it until the next number, 
only explaining now that Mr. Campbell’s 
theory is that the foundation of the law is in 
the natural rights of man; and this, he says, 
is in accordance with the theory of the 
founders of our Government, who declared 
that ‘‘ to secure these rights governments are 
instituted among men ’” 

‘THE DocTRINE OF CY PRES as applied to 
Charities, being the Meredith Prize Essay 
of the University of Pennsylvania for the 
Year 1887, by Robert Hunter McGrath, 
Jr. Philadelphia, T. & J. W. Johnson 
& Co. 1887. 

This is a thoughtful and elegant essay and 


serves to throw light 


g upon a rather obscure 


corner of the law. It states clearly certain 
distinctions that are easily overlooked and 
for want of which there has been much con- 
book of 


fusion in the case. It is a small 


seventy four pages beautifully printed on 


laid paper. 











